
Article

THE LEGAL PRODUCTION OF
MEXICAN/MIGRANT ‘‘ ILLEGALITY’’

Nicholas  De  Genova
Columbia University, New York, NY

Abstract

Mexican migration to the United States is distinguished by a seeming paradox that is 
seldom examined: while no other country has supplied nearly as many migrants to the 
US as Mexico, major changes in US immigration law since 1965 have created ever 
more severe restrictions on ‘‘legal’’ migration from Mexico in particular. This paper 
delineates the historical specificity of Mexican migration as it has come to be located in 
the legal economy of the US nation-state, and thereby constituted as an object of the 
law. More precisely, this paper examines the history of changes in US immigration law 
through the specific lens of how these revisions with respect to the Western 
Hemisphere, and thus, all of Latin America, have had a distinctive and dispropor-

tionate impact upon Mexicans in particular.
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The  caprice  of  sovereignty  and  the  tyranny  of  the  rule  of 
law

When undocumented migrants are criminalized under the sign of the ‘‘illegal 
alien,’’ theirs is an ‘‘illegality’’ that does not involve a crime against anyone; 
rather, migrant ‘‘illegality’’ stands only for a transgression against the sovereign 
authority of the nation-state. With respect to the politics of immigration and 
naturalization, notably, sovereignty (as instantiated in the unbridled author-

itarianism of border policing, detention, deportation, and so forth) assumes a 
pronouncedly absolutist character (cf. Dunn, 1996; Simon 1998). Such an 
absolutist exercise of state power relies decisively, of course, upon a notion of 
‘‘democratic’’ consent, whereby the state enshrouds itself with the political 
fiction of ‘‘the social contract’’ in order to authorize itself to act on behalf of its 
sovereign citizens, or at least ‘‘the majority.’’ In the US, this circular logic of 
sovereignty conveniently evades the racialized history of the law of citizenship, 
just as this species of majoritarianism sidesteps altogether the laborious history 
that has produced a ‘‘majority’’ racialized as ‘‘white.’’ The racialized figure of 
Mexican/migrant ‘‘illegality,’’ therefore, can be instructively juxtaposed to what 
is, in effect, the racialized character of the law and the ‘‘democratic’’ state itself. 
Inasmuch as the political culture of liberalism in the US already posits and 
requires ‘‘the rule of law’’ as a figure for ‘‘the nation,’’ the instrumental role of

11 The 1990 law in-

creased the global

annual quota for non-

exempt migration

and also significantly

restructured the pre-
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the law in producing and upholding the categories of racialization reveals

something fundamental about the glorified figures of ‘‘American’’ sovereignty

and ‘‘national culture’’ that are invariably conjoined in the dominant discourses

of ‘‘immigration control.’’

‘‘Illegality’’ has been historically rendered to be so effectively inseparable from

their migrant experience that some Mexicans even defiantly celebrate their

‘‘illegal’’ identity. However, the considerable legalization provisions of the 1986

Amnesty afforded Mexican migrants a rare opportunity to ‘‘straighten out’’ or

‘‘fix’’ [arreglar] their status that few who were eligible opted to disregard. The

immigration status of ‘‘legal permanent resident’’ vastly facilitated many of the

transnational migrant aspirations that had been hampered or curtailed by the

onerous risks and cumbersome inconveniences of undocumented border

crossing. By 1990, however, 75.6% of all ‘‘legal’’ Mexican migrants in the

state of Illinois, for instance, notably remained non-citizens (Paral, 1997, 8). In

other words, the rush to become ‘‘legal’’ migrants did not translate into an

eagerness to become US citizens. By the mid-1990s, nonetheless, especially

amidst the political climate of heightened nativism and anti-immigrant racism

that was widely associated with the passage of California’s vindictive ballot

initiative ‘‘Proposition 187,’’ Mexican migrants began to seriously consider the

prospect of naturalizing as US citizens in much greater proportions than had

ever been true historically.

As the veritable culmination of such anti-immigrant campaigns, the Illegal

Immigration Reform and Immigrant Responsibility Act of 1996 (Public Law

104–208; 110 Stat. 3009), quite simply, was the most punitive legislation to

date concerning undocumented migration in particular (cf. Fragomen, 1997,

438). It included extensive provisions for criminalizing, apprehending,

detaining, fining, deporting, and also imprisoning a wide array of ‘‘infractions’’

that significantly broadened and elaborated the qualitative scope of the law’s

production of ‘‘illegality’’ for undocumented migrants and others associated

with them. It also barred undocumented migrants from receiving a variety of

social security benefits and federal student financial aid. In fact, this so-called

Immigration Reform (signed September 30, 1996) was heralded by extensive

anti-immigrant stipulations in the Anti-terrorism and Effective Death Penalty

Act – AEDPA (Public Law 104-132, 110 Stat. 1214; signed into law on April

24, 1996), as well as in the so-called Welfare Reform, passed as the Personal

Responsibility and Work Opportunity Reconciliation Act (Public Law 104-193,

110 Stat. 2105; signed August 22, 1996). The AEDPA entailed an ‘‘unprece-

dented restriction of the constitutional rights and judicial resources traditionally

afforded to legal resident aliens’’ (Solbakken, 1997, 1382). The ‘‘Welfare

Reform’’ enacted dramatically more stringent and prolonged restrictions on the

eligibility of the great majority of ‘‘legal’’ immigrants for virtually all benefits

available under Federal law, and also authorized States to similarly restrict

benefits programs. Without belaboring the extensive details of these acts, which
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did not otherwise introduce new quantitative restrictions, it will suffice to say 
that their expansive provisions (concerned primarily with enforcement and 
penalties for undocumented presence) were truly unprecedented in the severity 
with which they broadened the purview and intensified the ramifications of the 
legal production of migrant ‘‘illegality.’’ By penalizing access to public services 
and social welfare benefits, these legislations especially targeted undocumented 
migrant women (and their children), who had come to be equated with 
Mexican/Latino long-term settlement, families, reproduction, and thus, the 
dramatic growth of a ‘‘minority group’’ (Coutin and Chock, 1995; Chock, 
1996; Roberts, 1997). Given the already well-entrenched practices that focus 
enforcement against undocumented migration disproportionately upon Mex-

ican migrants in particular, there can be little doubt that these acts, at least prior 
to September 11, 2001, nonetheless weighed inordinately upon Mexicans as a 
group. Indeed, the language of the 1996 legislation, with regard to enforcement, 
was replete with references to ‘‘the’’ border, a telltale signal that could only 
portend a further disciplining of Mexican migration in particular.12

(...)

12 In strict legal

terms, ‘‘the border’’ is

constituted not sim-

ply by the territorial

perimeter of the phy-

sical space of the na-

tion-state, but also by

entry points internal

to the territory, e.g.

airports (Bosniak,

1996, 594n.95). The

Immigration Act of

1996 specified, how-

ever, that the in-

creased number of

Border Patrol agents

and support person-

nel would be de-

ployed ‘‘along the

border in proportion

to the level of illegal

crossing’’ (Title I,

Section 101[c]; em-

phasis added).

13 See Heyman’s dis-

cussion of ‘‘the vo-

luntary-departure

complex’’ (1995,

266–267).
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(...)
Yet the disciplinary operation of an apparatus for the everyday production of 

migrant ‘‘illegality’’ is never simply reducible to a presumed quest to achieve 
the putative goal of deportation. It is deportability, and not deportation per se, 
that has historically rendered Mexican labor as a distinctly disposable 
commodity. Here, I am emphasizing what have been the real effects of 
this history of revisions in US immigration law. Without engaging in the 
unwitting apologetics of presumptively characterizing the law’s consequences as 
‘‘unintended’’ or ‘‘unanticipated,’’ and without busying ourselves with 
conspiratorial guessing games about good or bad ‘‘intentions,’’ the challenge 
of critical inquiry and meaningful social analysis commands that one ask: 
What indeed do these policies produce? Although their argument is 
insufficiently concerned with the instrumental role of the law in the production 
of ‘‘illegality,’’ Douglas Massey and his research associates have understandably 
nominated the post-1965 period as ‘‘the era of undocumented migration’’ 
and even characterize the effective operation of US immigration policy 
toward Mexico as ‘‘a de facto guest-worker program’’ (2002, 41, 45). There 
of course has never been sufficient funding for US immigration authorities 
to evacuate the country of undocumented migrants by means of deportations, 
nor even for the Border Patrol to ‘‘hold the line.’’ The Border Patrol has 
never been equipped to actually keep the undocumented out. At least until the 
events of September 11, 2001, the very existence of the enforcement 
branches of the now-defunct INS (and the Border Patrol, in particular) 
were always premised upon the persistence of undocumented migration 
and a continued presence of migrants whose undocumented legal status has 
long been equated with the disposable (deportable), ultimately ‘‘temporary’’ 
character of the commodity that is their labor-power. In its real effects, 
then, and regardless of competing political agendas or stated aims, the true 
social role of much of US immigration law enforcement (and the Border 
Patrol, in particular) has historically been to maintain and superintend the 
operation of the border as a ‘‘revolving door,’’ simultaneously implicated in 
importation as much as (in fact, far more than) deportation (Cockcroft, 1986). 
Sustaining the border’s viability as a filter for the unequal transfer of value 
(Kearney, 1998; cf. Andreas, 2000, 29–50), such enforcement rituals also 
perform the spectacle that fetishizes migrant ‘‘illegality’’ as a seemingly objective 
‘‘thing in itself.’’

(...)

tion for American

Immigration Reform,

could contend that 24

states did not expli-
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sidence for migrants
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Mirandé, Alfredo. 1987. Gringo Justice. Notre Dame, IN: University of Notre Dame Press.

Nevins, Joseph. 2002. Operation Gatekeeper: The Rise of the ‘‘Illegal Alien’’ and the
Making of the U.S.–Mexico Boundary. New York: Routledge.

Ngai, Mae M. 1999. The Architecture of Race in American Immigration Law: A
Reexamination of the Immigration Act of 1924. Journal of American History 86(1):
67–92.

Ngai, Mae M. 2004. Impossible Subjects: Illegal Aliens and the Making of Modern
America. Princeton, NJ: Princeton University Press.

Nikolinakos, Marios. 1975. Notes Towards a General Theory of Migration in Late
Capitalism. Race and Class 17: 5–18.

Paral, Rob. 1997. Public Aid and Illinois Immigrants: Serving Non-Citizens in the
Welfare Reform Era: A Latino Institute Report. Chicago: Illinois Immigrant Policy
Project.

Passel, Jeffrey S. 2002. New Estimates of the Undocumented Population in the United
States. Migration Information Source. (May 22, 2002). Washington, DC: Migration
Policy Institute.

Pashukanis, Evgeny B. 1929[1989]. Law and Marxism: A General Theory Towards a
Critique of the Fundamental Juridical Concepts. Worcester, UK: Pluto Publishing.

Portes, Alejandro. 1978. Toward a Structural Analysis of Illegal (Undocumented)
Immigration. International Migration Review 12(4): 469–484.

Reimers, David M. 1985[1992]. Still the Golden Door: The Third World Comes to
America. 2nd Edition. New York: Columbia University Press.

Roberts, Dorothy E. 1997. Who May Give Birth to Citizens? Reproduction, Eugenics, and
Immigration. In Immigrants Out! The New Nativism and the Anti-Immigrant Impulse
in the United States, ed. Juan F. Perea, pp 205–219. New York: New York University
Press.

Rouse, Roger. 1992. Making Sense of Settlement: Class Transformation, Cultural Struggle,
and Transnationalism among Mexican Migrants in the United States. In Towards a
Transnational Perspective on Migration, eds. Nina Glick Schiller et al., pp 25–52.
New York: Annals of the New York Academy of Sciences, 645.

Salyer, Lucy E. 1995. Laws Harsh as Tigers: Chinese Immigrants and the Shaping of
Modern Immigration Law. Chapel Hill, NC: University of North Carolina Press.

Samora, Julian. 1971. Los Mojados: The Wetback Story. Notre Dame, IN: University of
Notre Dame Press.

Sánchez, George J. 1993. Becoming Mexican American: Ethnicity, Culture, and Identity in
Chicano Los Angeles 1900–1945. New York: Oxford University Press.

Simon, Jonathan. 1998. Refugees in a Carceral Age: The Rebirth of Immigration Prisons in
the United States, 1976–1992. Public Culture 10(3): 577–606.

Solbakken, Lisa C. 1997. The Anti-terrorism and Effective Death Penalty Act:
Anti-Immigration Legislation Veiled in Anti-Terrorism Pretext. Brooklyn Law Review
63.

latino studies - 2:2
------------------------------------------------------------------------------------------------------

184



U.S. Department of Labor. 1991. Employer Sanctions and U.S. Labor Markets: Final
Report. Washington, DC.: Division of Immigration Policy and Research, U.S.
Department of Labor.
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